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BACKGROUND,    AUTHORITY,     AND    PURPOSE 
OF    THE    JOINT    LEGISLATIVE    UTILITY    REVIEW    COMMITTEE 

The  Joint  Legislative  Utility  Review  Committee  (JLURC)  was 
established  as  a  permanent  committee  of  the  General  Assembly  by 
virtue  of  the  passage  of  House  Bill  258  during  the  1985 
Legislative  Session,  codified  as  Article  12A  of  Chapter  120. 
However,  the  Committee  has  actually  been  in  existence  since  1975. 
It  was  then  known  as  the  Utility  Review  Committee.  Its  original 
term  was  for  five  years.  This  was  extended  in  1975  for  an 
additional    five    years,    until    June    30,    1985. 

The  Committee  consists  of  three  members  each  from  the  Senate 
and  the  House,  with  the  House  members  being  appointed  by  the 
Speaker  of  the  House  and  the  Senate  members  appointed  by  President 
of  the  Senate.  Members  must  be  sitting  members  of  the  General 
Assembly.    They    serve    at    the    pleasure    of    the    appointing    officer. 

The  general  purpose  of  the  Committee  is  to  evaluate  the 
actions  of  the  State  Utilities  Commission  and  the  Public  Staff, 
and  analyze  the  operations  of  the  utility  companies  operating  in 
North  Carolina.  It  also  stays  abreast  of  changes  relating  to 
utilities  at  the  federal  level,  and  changes  in  technology 
effecting  utilities.  It  makes  periodic  reports  and 
recommendations  to  the  General  Assembly.  Specifically,  the 
Committee    may    exercise    the    following    powers: 

(1)       Evaluate    the    actions    of    the    North    Carolina    Utilities 

Commission,    and    review    its    interim   and    final    orders    to 
the    end    that    the    General    Assembly   may    better    judge 
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whether  these  actions  serve  the  best  interest  of  the 
citizens  of  North  Carolina,  individual  and  corporate; 

(2)  Analyze  the  operations  of  the  utility  companies  in  North 
Carolina  including  reviewing  programs,  projects,  sources 
and  amounts  of  income,  performance  and  accomplishments, 
and  determine  whether  expenditures  of  the  utilities  were 
appropriate  and  necessary; 

(3)  Inquire  into  the  role  of  North  Carolina  Utilities 
Commission,  the  Public  Staff,  and  the  utility  companies 
in  the  development  of  alternate  sources  of  energy; 

(4)  Inquire  into  the  efforts  of  the  utility  companies  to 
encourage  conservation  of  energy  thereby  reducing 
requirements  for  additional  generating  facilities; 

(5)  Review  and  evaluate  changes  in  federal  law  and 
regulation,  or  changes  brought  about  by  court  action, 
as  well  as  changes  in  technology  effecting  utilities, 
to  determine  whether  North  Carolina's  laws  require 
modification  as  a  result  of  those  changes; 

(6)  From  time  to  time,  submit  evaluations  to  the  General 
Assembly  of  the  performance  of  the  North  Carolina 
Utilities  Commission,  the  Public  Staff,  and  the  utilities 
operating  in  the  State. 

(7)  Make  reports  and  recommendations  to  the  General  Assembly, 
from  time  to  time,  concerning  the  various  items  set  out 
above ; 
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(8)   Undertake  such  additional  studies  or  evaluations  as  may 

be  requested  by  the  President  of  the  Senate,  The  Speaker 
of  the  House,  the  Legislative  Research  Commission,  or 
either  House  of  the  General  Assembly. 
In  addition,  the  Utilities  Commission  must  first  consult  with 
the  Committee  in  the  event  it  desires  to  remove  the  Executivi. 
Director  of  the  Public  Staff  pursuant  to  G.  S.  62-15(A). 

The  purpose  of  this  report  is  to  fulfill  the  Committee':, 
general  and  ongoing  obligation  to  provide  information  to  the 
General  Assembly  relating  to  public  utilities. 
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COMPETITIVE  INTRASTATE  LONG  DISTANCE  SERVICES 

Recommendation  of  the  Committee 

The  Committee  has  reviewed  the  actions  taken  by  the  North 
Carolina  Utilities  Commission  subsequent  to  passage  of  legislation 
during  the  1983  General  Assembly,  Second  Regular  Session  (House 
Bill  1365)  which  authorized  the  Utilities  Commission  to  allow 
competition  in  intrastate  long  distance  services.  It  is  the  view 
of  the  Committee  that  no  legislative  changes  should  be  made  at 
this  time.  The  Utilities  Commission  has  established  a  timetable 
for  implementation  of  full  competition  in  this  area.  Some  aspects 
of  this  competition  are  already  in  place,  and  competition  will  be 
fully  implemented  by  January  1,  1987.  It  appears  to  the  Committee 
that  objections  raised  relating  to  some  aspects  of  the 
implementation  of  intrastate  long  distance  competition  are 
objections  to  regulatory  decisions  as  opposed  to  objections  to  the 
implementing  of  legislation.  Since  the  regulation  of  long 
distance  competition  is  still  occuring  it  would  be  premature  to 
consider  statutory  changes. 


History 

Prior  to  passage  of  House  Bill  1365  during  the  Second  Regular 
Session  of  the  1983  General  Assembly,  intrastate  long  distance 
telephone    competition    was    prohibited    by     the    North    Carolina 
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statutes  and  the  court  decisions  which  interpreted  them. 
However,  interstate  competition  had  already  been  permitted  by  the 
Federal    Communications    Commission. 

House  Bill  136  5  was  originally  introduced  during  the  First 
Session  of  the  1983  General  Assembly.  It  was  passed  by  the  House 
with  the  understanding  that  action  would  not  be  taken  in  the 
Senate  until  this  Committee  had  time  to  review  the  proposed 
statutory  changes,  particularly  the  effect  they  might  have  on  the 
cost  of  local  telephone  service.  This  review  did  take  place  and 
this  Committee,  in  its  report  to  the  1983  General  Assembly,  Second 
Regular  Session  (June,  1984)  recommended  that  intrastate 
competition  be  permitted  and  that  legislation  similar  to  House 
Bill  1365  should  be  passed.  The  Committee  pointed  out  that  it  did 
not  intend  to  foreclose  the  possibility  of  further  refinement  of 
House    Bill    1365    during    the    short    session. 

During  the  1984  short  session,  House  Bill  1365,  with  further 
modification,  was  ultimately  passed  by  the  General  Assembly.  The 
bill  gave  authority  to  the  Utilities  Commission  to  allow 
competition  in  the  offering  of  intrastate  long  distance  services 
provided  the  applicant  was  capable  of  rendering  such  service  and 
the  additional  service  was  required  to  serve  the  public  interest. 
However,  the  final  version  of  the  bill  required  the  Utilities 
Commission  to  consider  the  impact  of  such  competition  on  local 
exchange  customers  and  only  permit  this  competition  if  it  found 
that  it  would  not  jeopardize  reasonably  affordable  local  exchange 
service.  The  bill  also  made  it  clear  that  the  Utilities 
Commission  shall  regulate  the  terms  and  conditions  of  service  and 
the    rates    to    be    charged. 
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Subsequent  to  the  passage  of  House  Bill  1365,  the  Joint 
Legislative  Utility  Review  Committee  has  followed  the  progress  of 
competitive  long  distance  service  offerings  and  has  devoted  two 
meetings  to  a  review  of  this  subject  with  emphasis  on  the  actions 
which  had  been  taken,  or  were  pending  before  the  Utilities 
Commi  ssion . 


P r o c e e d i n g s    B e f ore    the    Comm ittee 

Both  the  May  and  September  1985  meetings  of  the  Committee 
were  devoted  to  the  implementation  of  competitive  long  distance 
services  since  the  passage  of  House  Bill  1365.  The  Committee 
heard  from  members  of  the  Utilities  Commission,  from 
representatives  of  AT&T  Commun i ca t i ons ( AT& T-C ) ,  which  is  the 
successor  to  AT&T  as  a  result  of  court  ordered  divestiture  and  was 
the  only  certificated  interLATA*  long  distance  carrier  prior  to 
the  introduction  of  competitive  long  distance  services,  as  well  as 
from  companies  which  would  be  competing  with  AT&T  Communications, 
both  facility  based  carriers  (other  common  carriers  or  OCCs )  and 
long    distance    resellers. 

*  LATA    stands     for     local    access    transport    area    and    is     the 

geographic  service  area  of  the  local  Bell  Companies  after  their 
divestiture  from  AT&T.  There  are  five  LATAs  in  North  Carolina, 
which  are  located  in  Raleigh,  Asheville,  Wilmington,  Charlotte, 
and  Greensboro.  The  major  independents  have  specific  marketing 
areas    similar    to    LATAs. 
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The  members  of  the  Utilities  Commission  reviewed  for  the 
Committee  the  orders  that  had  already  been  issued  implementing 
competitive  long  distance  services  in  North  Carolina.  Some  of  the 
most  significant  portions  of  those  orders  dealt  with  the  timetable 
for  introducing  the  various  services,  and  certain  aspects  of  the 
rate    structure. 

The  timetable  for  the  introduction  of  competitive  long  distance 
services  phased  them  in.  In  its  order  issued  in  February,  1985, 
the  Commission  authorized  immediate  interLATA  long  distance 
competition,  both  facility  based  and  resale.  It  further  stated 
that  intraLATA  resale*  of  long  distance  services  would  be 
permitted  no  later  than  January  1,  1986,  and  be  restricted  to  MTS 
(traditional  measured  long  distance)  and  WATS  services.  With 
regard  to  intraLATA  facility  based  competition,  the  Commission  had 
stated  that  this  would  be  authorized  no  later  than  January  1, 
1987. 

*  Resellers    are     in    the    business    of     renting    long    distance 

lines  from  a  facility  based  telephone  company  and,  through  the  use 
of  their  own  switching  devices,  reselling  portions  of  that 
capacity  to  their  customers.  The  idea  is  that  customers  who  could 
not  afford  to  rent,  for  example,  a  WAT s  line  because  their  volume 
of  calling  would  not  justify  it,  can  share  that  WATs  line  with 
many  other  subscribers  through  the  use  of  the  resellers  switching 
facilities  and  still  obtain  a  discount  from  the  regular  long 
distance    rates. 
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In  testimony  before  the  Committee,  the  representative  of  AT&T 
Communications  supported  the  Utilities  Commission's  order 
establishing  competition.  The  OCC's  took  exception  to  the  amount 
of  discount  on  access  charges  they  had  been  given  because  of 
inferior  or  " non-pr emimum"  access  in  their  connections  with  the 
local  exchange  telephone  companies. 

The  term  "non-premimum"  access  refers  to  the  difference 
between  the  access  of  AT&T-C  ,and  the  access  of  the  OCCs. 
Although  most  local  exchanges  will  offer  premimum  access  to  the 
OCCs  by  1987,  until  that  time,  there  are  certain  aspects  of 
AT&T-C's  access  which  the  OCCs  do  not  have.  The  difference  in  the 
type  of  access  is  seen  as  having  negative  implications  for  the 
OCCs  in  terms  of  their  competing  with  AT&T  C.  For  example,  a 
customer  using  AT&T-C  long  distance  services  has  the  advantage  of 
1+  dialing,  which  is  the  familiar  method  of  dialing  long  distance 
calls  where  the  customer  dials  1+  the  area  code  (if  needed)  plus 
the  telephone  number.  Where  the  local  exchange  companies  have  not 
been  fully  converted  to  digital  switching,  a  customer  of  an  OCC 
may  have  to  dial  as  many  as  twenty-two  digits  to  complete  a  long 
distance  telephone  call.  Other  aspects  of  inferior  access  are  the 
inability  of  the  OCCs  to  provide  long  distance  services  from 
unmodified  rotary  dial  telephones,  lack  of  automatic  metering  of 
the  length  of  a  call,  lack  of  automatic  originating  telephone 
number  identification,  and  quite  often,  an  inferior  voice  signal. 
Where  interstate  long  distance  is  concerned,  the  Federal 
Communications  Comission  had  granted  OCCs  a  discount  on  access 
charges  of  55%  at  both  the  originating  and  the  terminating  end  of 
the  call.   The  North  Carolina  Utilities  Commission  has  granted  the 
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OCCs  a  25%  discount  on  the  originating  end  only,  where  the  access 
was  to  local  exchange  switches  that  do  not  provide  premimum 
access.  The  OCCs  complained  that  this  discount  was  insufficent 
for  them  to  be  able  to  compete  with  AT&T-C. 

Other  aspects  of  the  competitive  structure  ordered  by  the 
Utilities  Commission  which  the  OCCs  objected  to  had  to  do  with  a 
surcharge  which  was  imposed  in  order  to  compensate  the  local 
exchange  companies  for  unauthorized  intraLATA  calls.  Since  there 
is  no  way,  from  a  practical  standpoint,  to  monitor  unauthorized 
intraLATA  calling  by  customers  of  the  companies  authorized  to 
provide  only  interLATA  long  distance  services,  the  Utilities 
Commission  built  a  surcharge  into  the  rates  charged  by  the  local 
companies  to  the  OCCs  for  connection  to  their  facilities  to  take 
into  account  the  estimated  lost  revenue  from  these  unauthorized 
calls.  The  OCCs  argued  that  rather  than  build  a  surcharge  into 
the  rate,  they  should  be  required  to  educate  their  customers  not 
to  use  their  facilities  for  unauthorized  intraLATA  calls. 

Finally,  the  resellers  objected  to  that  portion  of  the 
Commission's  order  delaying  the  start  of  intraLATA  resale  services 
until  January  1,  1986.  They  also  objected  to  being  limited  to  the 
resale  of  MTS  and  WATs  services. 

It  should  be  pointed  out  that  in  establishing  the  charges 
for  long  distance  services,  the  North  Carolina  Utilities 
Commission  declined  to  impose  an  end  user  access  charge  such  as 
that  imposed  by  the  FCC.  The  FCC's  end  user  charges  are  imposed 
on  the  telephone  customer.  As  of  June  1,  1986  those  charges  are 
$6.00  per  line  for  business  customers  and  $2.00  per  line  for 
residential  customers  and  single  line  businesses. 
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It  is  the  general  feeling  of  the  members  of  the  Joint 
Legislative  Utility  Review  Committee  that  requests  for  legislative 
relief  by  the  OCCs  and  the  resellers  are  premature  since  the 
Utilities  Commission  is  still  in  the  process  of  establishing,  and 
even  modifying,  its  regulations  pertaining  to  long  distance 
competition.  The  Utilities  Commission  has  the  authority  to  act  on 
all  the  complaints  presented  to  the  Committee.  The  Committee 
will  continue  to  review  the  actions  of  the  Utilities  Commission  in 
connection  with  long  distance  services  competition,  but  unless  the 
Utilities  Commission  adopts  positions  designed  to  thwart  the 
intent  of  the  legislation  enacted  in  House  Bill  1365,  which  was  to 
allow  regulated  intrastate  competition  while  protecting  local 
exchange  customers,  this  Committee  should  not  be  in  the  business 
of  substituting  its  judgment  for  that  of  the  Utilities  Commission 
where  regulation  is  concerned. 

It  should  also  be  pointed  out  that  since  the  last  meeting  of 
this  Committee  addressing  competitive  long  distance  services, 
which  was  held  on  September  18,  1985,  intraLATA  resale  of  MTS  and 
WATs  service  has  begun,  adjustments  have  been  made  in  access 
charges,  and  hearings  have  been  scheduled  to  consider  the  question 
of  resale  of  intraLATA  FX  and  private  lines.  In  July  1986  the 
Utilities  Commission  will  reconsider  the  entire  question  of  the 
level  and  structure  of  all  access  charges  and  will  decide  the 
other  issues  necessary  to  implement  intraLATA  competition  for 
facility  based  carriers. 
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^  ■,  ^  CONSTRUCTION    WORK    IN    PROGRESS      '''''-- 

■    ,.  AND  ■  I     i     •  ■■ 

ELECTRIC    UTILITY    FUEL    CHARGE    ADJUSTMENTS 

Re c^ommenda t i o^n   q f_ the_^Cqmmi  tj: e e 
The     Committee     has     undertaken     a     complete     review     of 
construction    work    in    progress    (CWIP)     and    electric    utility    fuel 
charge    adjustments,     following    up    on    its    previous    reports    to    the 
Legislature    in    June    1983    and    June    1984.       Based    on    the    testimony 
and    other    information    brought    before    the    Committee,     the    Committee 
believes    that    no    legislative    changes    should    be    made    in    either    of 
these    areas.       However,     these    areas    are    certainly    not    static    and 
bear    continued    oversight.       For    example,    the    Supreme    Court    of    North 
Carolina    has    recently    handed    down    a    decision    delineating    for    the 
first    time    the    application    of    a    specific    portion    of    the    CWIP 
statute.        In    the    area    of    fuel    charge    adjustments,     the    North 
Carolina    Utilities    Commission    has     introduced    a     concept    not 
previously    used,     the    experience    modification    factor,     the    use    of 
which    is    now    under    appeal    to    the    North    Carolina    Court    of   Appeals. 
In    addition,     the    Utilities    Commission    has     reopened    a    rulemaking 
proceeding    to    consider     changes     in     the    annual     fuel     charge 
adjustment    rules    to    take    into    account    the    application    of    the 
experience    modification    factor.       These    are    discussed    in    more 
detail    below.     '  =    - 

•'    "  ■  ^  .    ,.  '■        ;        Hisjto^rY        ■  ;        • 

Both    CWIP    and    utility    fuel     charge    adjustments    have    been 
previously    considered    by    this    Committee.       CWIP   was    last    considered 
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by  the  Committee  at  meetings  on  October  27  and  December  16,  1982 
and  the  findings  of  the  Committee  were  reported  in  the  Report  of 
the  Utility  Review  Committee  to  the  Governor  and  the  1983  General 
Assembly  (June  1983).  The  Utility  Review  Committee  recommended 
that  no  statutory  changes  be  made  because  too  little  time  had 
passed  since  the  1982  amendment  to  the  statutes,  which  instituted 
discretionary  CWIP.  At  that  time,  the  Utilities  Commission  had 
not  even  concluded  its  rulemaking  proceeding  as  a  result  of  that 
amendment . 

In  June  1982,  amendments  were  also  made  to  the  statutes 
concerning  fuel  charge  adjustments.  That  legislation  also 
required  the  Utilities  Commission  to  hold  public  hearings  and 
investigate  present  and  future  need  for  fuel  charge  adjustment 
proceedings.  The  Utilities  Commission  was  required  to  report  its 
findings  and  recommendations  to  the  Governor  and  the  Utility 
Review  Committee,  which  it  did  in  May,  1984.  A  Summary  of  that 
report  was  included  in  the  Report  of  Utility  Review  Committee  to 
the  1983  General  Assembly,  Second  Regular  Session  (June  1984). 
The  Utilities  Commission  report  had  concluded  that,  although  the 
need  for  a  fuel  charge  adjustment  proceeding  was  not  as  great  as 
it  had  been  in  the  past  since  fuel  prices  were  more  stable,  the 
Commission  nevertheless  felt  that  the  statutory  authority  should 
remain  in  place  in  case  fuel  prices  became  more  volatile  in  the 
future.  At  that  time  there  had  been  very  little  activity  under 
the  fuel  charge  adjustment  statute,  as  amended,  and  the  Commission 
had  only  just  issued  its  order  setting  up  revised  rules  on  fuel 
charge  adjustments.  Due  to  the  lack  of  experience  under  the  new 
statute,  the  Utilities  Commission  had  no  recommendation  to  offer 
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at  that  time.  In  view  of  that,  the  Utility  Review  Committee  felt 
that  there  was  no  need  to  take  any  action  on  the  Utilities 
Commission's  report,  but  the  Utility  Review  Committee  stated  that 
it  would  continue  to  stay  abreast  of  developments  in  that  area. 

Proceedings  Before  the  Committee 
The  Committee  devoted  its  November  26,  1985  meeting 
exclusively  to  construction  work  in  progress  and  electric  utility 
fuel  charge  adjustments.  The  first  part  of  the  meeting  was 
devoted  to  a  review  by  Committee  Counsel  of  the  legislative 
history  of  CWIP  and  fuel  charge  adjustments. 

In  brief.  North  Carolina  has  treated  construction  work  in 
progress  in  three  different  ways.  Originally,  construction  work 
in  progress  was  not  permitted  in  the  rate  base.  Only  the  value  of 
the  public  utility's  property  "used  and  useful  in  providing  the 
service  rendered"  could  be  placed  in  the  rate  base.  In  1977  G.  S. 
62-133  was  amended  so  that,  effective  July  1,  1979,  the  Utilities 
Commission  was  required  to  include  reasonable  and  prudent 
expenditures  for  construction  work  in  progress  in  the  rate  base. 
This  statute  was  again  amended  in  the  1982  session  of  the  General 
Assembly.  The  amendment  removed  the  re  qui  rement  that  CWIP  be 
included  in  the  rate  base,  placing  discretion  in  the  Utilities 
Commission  to  include  CWIP  "to  the  extent  the  Commission  considers 
such  inclusion  in  the  public  interest  and  necessary  to  the 
financial  stability  of  the  utility."  That  is  how  the  law  stands 
today.  » 

The  Committee  reviewed  the  system  of  carrying  charges  used 
when  CWIP  is  not  available,  known  as  "the  allowance  for  funds  used 
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during  construction"  (AFUDC)  and  it  also  reviewed  the  arguments 
that  had  been  made  by  proponents  and  opponents  of  CWIP. 

The  review  of  the  history  of  fuel  charge  adjustments  pointed 
out  that  they  had  become  prominent  in  the  early  1970's  when  the 
Arab  oil  embargo  produced  marked  swings  in  the  cost  of  fuel, 
mostly  upward.  Fuel  comprises  the  major  component  of  the  cost  of 
generating  electricity.  Since  utility  rates  are  based  on  an 
historical  test  year,  the  utilities  found  that  the  major  component 
of  the  rates  was  obsolete  almost  immediately.  There  was  no  fuel 
charge  adjustment  statute  at  that  time.  The  Utilities  Commission 
used  its  discretionary  ratemaking  power  to  establish  fuel  charge 
adjustment  formulas  which  permitted  the  utilities  to  add  a  fuel 
charge  factor  to  the  bills  of  customers  on  a  monthly  basis,  based 
upon  ongoing  changes  in  the  cost  of  fuel.  This  procedure  was 
upheld  by  the  North  Carolina  Supreme  Court.  Utilities  Commission 
V.  Edmiston,291  N.  C.  327  (1976).  Legislation  was  passed  in  1975 
which  terminated  the  practice  of  allowing  monthly  fuel  charge 
adjustments  based  on  a  predetermined  formula  and  required  the 
utilities  to  make  application  to  the  Commission  for  rate  changes 
based  on  the  cost  of  fuel.  The  statute  provided  for  an 
accelerated  proceeding.  Under  this  statute,  the  Commission 
adopted  various  rules  which,  depending  upon  the  version  in  force, 
required  fuel  charge  proceedings  at  intervals  fluctuating  from  one 
month  to  six  months  apart. 

Based  upon  the  recommendation  of  the  Utility  Review 
Committee,  the  1982  Session  of  the  General  Assembly  repealed  those 
fuel  charge  adjustment  provisions  and  enacted  the  current  statute, 
G.  S.  62-133.2,  which  requires  a  fuel  charge  adjustment  proceeding 
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to  be  held  within  12  months  of  the  last  general  rate  case  order 
for  each  electric  utility.  The  purpose  is  to  determine  whether 
the  fuel  component  of  the  rate  should  be  adjusted  up  or  down.  The 
1982  legislation  added  the  fuel  cost  component  of  purchased  power 
to  the  fuel  costs  which  could  be  considered  in  a  fuel  adjustment 
proceeding. 

The  Committee  also  heard  from  the  Utilities  Commission,  the 
Executive  Director  of  the  Public  Staff,  and  representatives  of 
Duke  Power  and  Carolina  Power  and  Light. 

The  Utilities  Commission  presented  a  review  of  the  cases  it 
had  decided  under  the  most  recent  versions  of  the  CWIP  and  fuel 
charge  adjustment  statutes.  The  Commission  had,  at  that  time, 
decided  a  total  of  ten  general  rate  cases  involving  CWIP.  The 
Commission  presented  a  summary  of  those  cases  indicating  the 
amount  of  CWIP  requested  and  the  amount  approved.  That  summary  is 
reproduced  in  this  report  as  Appendix  A.  Each  of  those  cases  were 
reviewed  in  detail.  The  Commission  concluded  its  remarks  by 
stating  that  it  believed  the  current  CWIP  law  should  remain  as  i s 
because  it  provides  sufficient  regulatory  discretion  insofar  as 
the  allowance  of  CWIP  is  concerned.  It  allows  the  Commission  to 
consider  the  need  for  CWIP  on  a  case  by  case  basis  within  the 
confines  of  the  statute.  This,  the  Commission  feels,  serves  both 
the  long  term  and  the  short  term  interests  of  the  utilities  and 
the  consumers.  In  reviewing  cases  under  the  most  recent  version 
of  the  fuel  charge  adjustment  statute,  the  Commission  pointed  out 
that,  until  last  year,  there  had  been  very  little  activity  under 
the  fuel  charge  adjustment  statute  since  the  utilities  had  been 
filing  general  rate  cases  on  an  annual  basis,  thus  obviating  the 
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requirement    for    a    fuel    charge    hearing.       Recently,    however,    there 
had    been    an     increase     in     fuel     charge    proceedings    with     the 
Commission    holding    three    in    the    year    preceeding    the    November 
meeting    of    the    Utility    Review   Committee,    with    a    fourth    one    pending 
at    that    time.       Included    in    the    more    recent    fuel    charge    adjustment 
proceedings,    was    the    one    concerning    Carolina    Power    &    Light,     in 
which    the    Commission    adopted    the    concept     of    an     "experience 
modification    factor."       The    Commission,     in    that    case,     concluded 
that    it    should    consider    past    over    or    under    recoveries    of    prudently 
incurred     fuel     costs     in     setting    a    new    fuel     component.        This 
decision    has    been    appealed    by    the    Public    Staff    and    the    Attorney 
General.       The    main    basis    of    the    appeal    is    that    this    constitutes 
retroactive     ratemaking,     controvening     the    well     established 
principal    that    rates    are    set    prospectively    and    are    an    opportunity 
for    utilities     to    recover    costs    plus    a    rate    of    return,    but    not    a 
guarantee    that    they   will.       The    Commissions    decision    also    resulted 
in    a    request    by    the    Public    Staff    that    a    new    rulemaking    proceeding 
concerning    fuel    charge    adjustments    be    held    so    as    to    provide    rules 
to    take    into    account    the    use    of    an    experience    modification    factor. 
The    Commission's     testimony     stated     that    its     experience 
confirms     its    earlier    conclusion    that,     while     there     is    not    as 
critical    a    need    for    electric    utility    fuel     charge    adjustments    as 
there    had    been    in    the    past,    such    a    procedure    should    remain    a    part 
of    the    statutes    in    case    volatility    should     return    to    fuel    costs. 
The    only    criticism    the    Commission    had    was    that,    since    the    statute 
requires    a    fuel    charge    adjustment    proceeding    to    be    held    within 
twelve    months    of    the    last    general     rate    case    order,     there    is 
occasionally    a    situation    where    a    general    rate     case    order     is 
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pending,  but  has  not  been  issued  within  twelve  months  of  the 
previous  order,  thus  requiring  a  fuel  charge  proceeding  to  be  held 
even  though  the  results  may  be  in  effect  only  a  very  short  time. 
This  is  because  the  pending  general  rate  case  order  would 
naturally  take  into  account  the  fuel  cost  component  of  the 
utility's  generating  cost.  Nevertheless,  the  Commission  did  not 
recommend  that  any  change  be  made. 

The  Executive  Director  of  the  Public  Staff  made  a 
presentation  concerning  CWIP  and  fuel  charge  adjustments.  He 
pointed  out  that,  while  the  Public  Staff  generally  supported 
allowing  some  CWIP  in  the  rate  base,  it  has  often  disagreed  with 
the  utilities  on  the  amount  of  CWIP  needed  to  provide  financial 
stability.  He  presented  a  chart  summarizing  the  amounts  of  CWIP 
sought  by  the  major  utilities  in  rate  cases  held  since  July,  1982, 
which  also  showed  the  Public  Staff's  position  on  CWIP  in  each  case 
and  the  amount  of  CWIP  allowed  by  the  Commission.  This  chart  is 
included  as  Appendix  B  of  this  report. 

The  Public  Staff  feels  that  the  current  CWIP  law  is  "a  great 
improvement  over  the  prior  law."  This  is  because  it  gives  the 
Commission  needed  discretion  and  flexibility  not  provided  for  in 
the  old  law.  The  Executive  Director  also  expressed  the  opinion 
that  CWIP  will  be  a  much  less  important  issue  in  the  future  since 
the  utilities  have  nearly  completed  the  enormous  nuclear 
construction  projects  that  were  begun  twelve  or  fourteen  years 
ago.  He  feels  that  in  the  future  the  utilities  will  build  coal 
fired  plants  with  shorter  construction  times,  and  they  may  even 
share  cost  and  risks  by  building  plants  jointly,  further  lessening 
the  need  for  CWIP. 
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with  regard  to  fuel  charge  adjustments,  the  Executive 
Director  of  the  Public  Staff  said  that  he  believed  that,  on 
balance,  the  current  statute  has  worked  effectively  to  stabilize 
electricity  rates  and  has  also  provided  some  incentive  for 
utilities  to  operate  their  plants  efficiently.   Under  the  present 
statute,  the  utility  has  only  one  opportunity  during  the  year  to 
correct  the  fuel  cost  factor  between  general  rate  cases.  Knowing 
that  they  must  live  with  the  fuel  rate  for  a  longer  time  period 
and  cannot  seek  rate  increases  each  time  a  plant  goes  out  of 
service,  there  is  a  greater  incentive  for  efficient  operation.   He 
pointed  out  that  the  legislative  modification  in  1982  reduced  to 
four  fuel  cost  proceedings  what  might  have  been  at  least  thirty 
fuel  proceedings  under  the  old  statute.    He  did  express 
dissatisfaction  with  the  decision  the  Commission  made  in  the  CP& L 
case  in  which  it  implemented  the  experience  modification  factor. 
Traditionally,  the  cost  component  of  electricity  rates  has  acted 
as  an  incentive  for  the  utility  to  operate  efficiently.   For 
example,  he  pointed  out  that  since  the  implementation  of  the  fuel 
charge  adjustment  statute,  Duke  Power  had  recovered   100.5%  of  its 
actual  fuel  expenditures.   It  has  been  rewarded  for  efficient 
operation.   On  the  other  hand,  CP&L  has  recovered  only  98.1%  of 
its  fuel  cost,  primarily  due  to  nuclear  generation  performance 
since  1982  which  has  been  significantly  lower  than  the  national 
average.   However,  he  feels  that  the  recent  decision  in  the  CP&L 
case  introducing  the  experience  modification  factor,  which,  in  his 
opinion,  allows  recovery  of  past  unde r-col lect ions  of  fuel  cost, 
removes  the  incentive  to  improve  performance.   This  being  the 
case,  the  Public  Staff  asked  the  Commission,  in  setting  new  rules 
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for  fuel  charge  adjustments,  to  apply  the  correction  to 
over-collections  as  well  as  under-collect  ions  for  all  utilities. 
He  feels  that  if  the  Commission  is  to  be  consistent,  and  if 
utilities  are  to  be  allowed  to  recover  past  under-c ollections  for 
poor  performance,  they  should  be  allowed  to  keep  only  a  part  of 
over-collections  resulting  from  good  performance. 

(The  actual  experience  modification  factor  in  the  CP&L  case  is 
90%  of  the  under-collection . ) 

Hopefully,  this  issue  will  be  resolved,  initially,  by  the 
appellate  courts.  Thereafter,  this  Committee  and  the  legislature 
may  wish  to  take  another  look  at  the  statute. 

The  representatives  of  Duke  Power  and  CP&L  did  not  make 
formal  statements  to  the  Committee,  but  made  themselves  available 
to  answer  questions  from  the  Committee.  Among  the  comments  made, 
the  representative  of  Duke  Power  stated  that  he  felt  the 
Commission  was  implementing  the  current  law  in  a  good  way,  and 
that  this  was  particularly  so  because  it  gave  customers  the  right 
price  signals  as  to  what  electricity  will  cost  as  new  plants  are 
built.  In  other  words,  the  Commission  was  avoiding  the  rate  shock 
that  often  occurred  without  CWIP  when  a  new  plant  representing  a 
very  large  investment  of  company  funds  is  suddenly  added  to  the 
rate  base. 

Commenting  on  fuel  charge  adjustments,  the  representative 
from  CP&L  stated  that  CP&L  did  not  want  to  make  a  profit  on  fuel 
charges,  but  it  didn't  want  to  lose  money  either.  He  stated  that 
CP&L  had  no  problem  turning  over-collections  back  to  the  customers 
as  long  as  when  there  are  u nde r-collect io ns  CP&L  would  have  the 
opportunity  to  collect  them.   The  representative  of  CP&L  also 
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pointed  out  that  as  a  result  of  the  CWIP  statute  the  Shearon 
Harris  plant  is  projected  to  cost  four-hundred  million  dollars 
less  than  it  would  have  cost  if  CWIP  were  not  used. 

After  this  meeting  had  taken  place,  the  North  Carolina 
Supreme  Court, on  April  2,  1986,  handed  down  a  decision  in  State  ex 
rel.  Utilities  Commission  v.  Thornburg ,  No  278A85,  which  dealt  in 
part  with  the  CWIP  statute.  The  Court  found  that  the  statutory 
requirement  that  CWIP  must  be  necessary  to  the  financial  stability 
of  the  company  in  order  to  be  allowed  does  not  mean  the  company 
must  be  on  "the  brink  of  financial  ruin  before  being  entitled  to 
include  CWIP  in  its  rate  base."  Rather,  it  may  be  included  to  the 
extent  needed,  as  found  by  the  Commission,  for  the  utility  "to 
maintain  a  generally  good  overall  financial  status." 

This  Committee  will  continue  to  review  the  decisions  of  the 
Utilities  Commission  to  see  what  effect,  if  any,  this  Supreme 
Court  decision  has  on  Utilities  Commission  decisions. 
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OTHER    MATTERS    BEFORE 
THE    COMMITTEE 

As  part  of  its  continuing  oversight  function,  the  Committee 
considered  several  other  matters,  which  are  briefly  described 
below. 

In  May  1985,  the  Committee  reviewed  all  utility  related  bills 
that  had  been  introduced  during  the  1985  Session  up  to  that  point 
in    time.       This    was    a    detailed    review   of    seventeen    bills. 

The    Committee    again    took    up    the    question    of     the    Public 
Staff's      and    the    Attorney   General's    representation    of    the    public 
before    the    Utilities    Commission.       It    received    the    State   Auditor's 
report     concerning     this     subject,     and     reviewed     it     with        a 
representative    from   the   Auditor's    office. 

In  the  area  of  telecommunications,  the  Committee  reviewed  the 
Utilities  Commission's  proceedings  relating  to  coin  telephone 
competition  (privately  owned  coin  telephones),  and  shared  tenant 
services  (tenants  in  an  office  complex  sharing  telecommunications 
services  provided  by  the  landlord).  The  Commission  had  determined 
that  neither  of  these  services  was  permitted  under  current  law. 
Ultimately,  a  bill  was  passed  during  the  1985  Session  (Chapter 
680)  which  permitted  regulated  competitive  coin  telephone 
service.  Since  then,  the  Commission  had  held  a  proceeding  to 
implement    that    legislation. 

The  Committee  also  reviewed  all  major  pending  cases  before 
the  Utilities  Commission,  the  progress  of  the  measured  telephone 
service  experiments  now  being  conducted  by  the  Commission,  and  the 
Commission's    progress    in    implementing    HB    1010,    passed    during    the 
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1985  Session  (Chapter  694) ,  which  allowed  reductions  in  local 
telephone  rates  of  low  income  people  to  the  extent  needed  to 
qualify  for  a  waiver  of  the  FCC  mandated  residential  subscriber 
line  charge  (access  charge). 

The  Committee  reviewed  the  participation  of  its  Counsel  in 
the  Southern  States  Energy  Board/Oak  Ridge  National  Laboratory 
Study  of  problems  facing  the  electric  utility  industry  in 
maintaining  generating  capacity  for  future  needs,  and  the  problems 
which  might  arise  in  the  event  of  a  return  of  high  level 
inflation.  The  recommendations  concerning  regulation  of  utilities 
which  have  come  out  of  that  study  are  closely  modeled  on  the 
existing  North  Carolina  statutes  and  the  regulations  of  the  North 
Carolina   Utilities  Commission  implementing  those  statutes. 
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APPENDIX  A 


COMMISSION  DECISIONS 
OK  CWIP  ISSUES 
POST  JUNE  17,  1985'' 


CP&L 


Docket  No.  E-2 ,  Sub: 

Amount  Previously  Authorized 
Recomniended  by  Public  Staff 
Requested  by  Company 
Authorized  by  rommission 
Percent  Allowed/Requested 


444' 


461' 


481 


392,199,000 
140,945,000 
659,133.000 
392,199,000 
59.6% 


392,199,000 
309,519,000 
539,781,000 
539,781,000 
100.0% 


539,781,000 
495,597,912 
675,306,000 
663,167,000 
98.2% 


DUKE 


Docket  No.  E-7,  Sub: 

Amount  Previously  Authorized 
Recommended  by  Public  Staff 
Requested  by  Company 
Authorized  by  Commission 
Percent  Allowed/Requested 


Docket  NO.  E-22,   Sub: 

Amount  Previously  Authorized 
Recommended  by  Public  Staff 
Requested  by  Company 
Authorized  by  Commission 
Percent  Allowed/Requested 


Docket  No.  E-13,  Sub: 

Amount  Previously  Authorized 
Recommended  by  Public  Staff 
Requested  by  Company 
Authorized  by  Commission 
Percent  Allowed/Requested 


338^ 

358 

373 

91 

144,841,000 

275,868,000 

282,481,000 

—  V.  — 

-0- 

281,061.000 

-0- 

-0- 

317,101.000 

282,481,000 

112.538,000 

-0- 

275,8L3.000 

282,481,000 

-0- 

-0- 

87.0% 

100.0% 

0.0% 

N/A 

VEPCO 


265 

273 

40.620.000 

17,377,000 

-0- 

-0- 

45.390,000 

18,850,000 

17.377,000 

18,850,000 

38.3% 

100.0% 

NAriTAH.\LA 

44 

-0- 

-0- 

406,209 

406,209 

100.0% 

Commission  assessed  rate  of  return  penalty  in  this  docket  for  poor 
nuclear  plant  performance 

2 

Majority  of  denied  CWIP  related  to  Cherokee  plant  which  was  subsequently 

cancelled 

Source:   TcsLimonv  of  Robert  Crubcr,  Executive  Director  of  the  Pul-lic  Staff,  before 
the  Committee,  November  2fi,  198'). 

*n,Hi'  should  be  l')82. 


API'I'INDIX    \i 


